














statement by the drafters that "In general, the requirements of Rule 15(a)(l) apply to depositions 

in a criminal case, except for what we are about to say about the special category of material 

witness depositions in Rule 15(a)(2)." 

Moreover, it makes sense why a material witness would not have to show "exceptional 

circumstances" to prompt a Rule 15 deposition, while parties to the case would need to make that 

showing. Depositions in criminal cases are disfavored, see lsmaili, 828 F.2d at 159, so it is 

understandable why the Government or a defendant might need to meet a very high bar to 

prompt the taking of such a deposition. But material witnesses are in a unique and difficult 

position as compared to others involved in a criminal case, in that material witnesses are detained 

(or, here, de facto detained) but have not been charged with any crime. It stands to reason that 

someone in those shoes would have to meet a lesser burden than would parties to the case (i.e., 

than the Government, who otherwise controls the prosecution of the case and is not subject to 

detention at all, or a defendant who, though he might face pre-trial detention in a jail, is also 

someone as to whom a grand jury has found there is probable cause to believe he has committed 

a federal crime). (Tr. at 55) 

Lastly, the Court notes that numerous other courts that have considered the question have 

determined that the "exceptional circumstances" standard does not apply to Rule l 5(a)(2) 

motions. See United States v. Lai Fa Chen, 214 F.R.D. 578, 579-80 & n.2 (N.D. Cal. 2003) ("A 

party seeking to take a Rule 15 deposition must make a showing of' exceptional circumstances' 

as required by Rule 15(a)(l ). Where a material witness, instead, moves for a Rule 15 deposition, 

he need not show such 'exceptional circumstances.' Fed. R. Crim. P. 15(a)(2)."); see also In re 

Mercator Lines Ltd. (Singapore) Pte. Ltd., Misc. No. 11-00024-CG-C, 2011 WL 10637454, at 

*9 (S.D. Ala. Oct. 25, 2011) (same); United States v. Santos, No. 10-10031-CR, 2011 WL
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